Family law reforms in the United States over the past few decades have been impelled by an ideology of achieving equality between men and women. Despite these reforms the inequalities between American women and men, especially after breakdown of marriage, remain substantial. This article explains how these changes have worked against the interests of women. It argues that equal rights strategies overlook the significance of motherhood. In the workplace, the article argues that the integration theory, according to which the promotion of workplace equality dissolves the distinctions between male and female occupations, has failed and that a better model is the doctrine of comparable worth, which offers a non-competitive ideal of fairness or, pay equity, which recognizes the real patterns of women's working lives. The extent to which this model is followed in the United States is examined, as is the case for special recognition of the roles of mothers in other employment practices.
INTRODUCTION
While the American state legislatures failed to ratify the equal rights constitutional amendment which would have guaranteed women the equality of rights under both state and federal laws, 1 substantial advances toward equal rights have been made in all areas of the law, especially family law and laws relating to employment discrimination. Indeed, many would argue that a formal constitutional amendment would be superfluous, and at best symbolic at this point in history.
Family law, which is traditionally considered the legal province of the individual states, has been completely overhauled, state by state, in the past twenty years to establish an equal rights orientation in all matters regarding divorce and custody. Employment law, has, with the introduction of the Equal Pay Act of 1963 and Title VII of the Civil Rights Act of 1964, established the federal principle of equal opportunity for women and minorities in the workplace. The courts have been generous in interpreting the scope of these laws, and have created at least a limited framework for the concept of affirmative action as well. It is only with pay equity, or equal pay for work of equal value, where it may be argued that Congress and the courts lag behind the European Economic Community, which endorsed the concept of equality of pay for jobs of equal value in its 1975 Directive. 2 But here also, progress has been made on a state by state basis, particularly through the efforts of public employee unions.
And yet, the experience of nearly thirty years of greatly expanding equal rights has by no means been completely salutary for American women. Women still earn about 64 cents to every dollar earned by men, just as they did in 1956,' before the advent of the Equal Pay Act or Title VII, and, combining their work inside and outside the home, they are working about six longer hours each week than they were in 1959.' Moreover, the American divorce rate has nearly doubled since 1959; and divorced women are receiving less alimony and experiencing more child custody battles.
The lives of American women are significantly different from those of previous generations in two respects. They are most likely to become lifelong participants in the workforce and they are very likely to experience divorce. In both these areas the laws have turned dramatically toward equal rights. However, American women still have children in the same proportion as they have throughout this century. 5 It is this fact that the equal rights momentum has failed to address. This article will analyse the development and the impact of expanding equal rights on American women in the critical areas of family law and the workplace, with some suggestions toward a new approach which incorporates the fact of motherhood into a workable strategy for women.
EQUAL RIGHTS AND FAMILY LAW
In what must be considered a revolution in family law, all states have fundamentally rewritten their divorce and custody laws since 1970.6 The two basic changes which have affected the previously protected status of mothers were the shift to no-fault divorce and an abolition of the maternal preference in custody law in combination with a strong leaning toward joint custody. 7 No-Fault Divorce Following the lead of California's revolutionary Family Law Act of 1969 all states by 1985 offered some form of no-fault divorce. 8 In some states one disgruntled party may simply complain that the marriage has reached a point of irretrievable breakdown with no requirement of proof; in other states incompatibility or irreconcilable differences must be demonstrated if one party objects, but it is considered sufficient proof if one partner chooses to walk out and live separately for a specified period of time. In some states, living separate and apart for a period of time (from six months to three years) is deemed adequate grounds for divorce. 9 The result is that in every state either the husband or the wife can leave a marriage at will.
The idea behind no-fault was to treat the marital partners as equal, autonomous adults with the ability to make their own decisions without messy court battles. The old list of grounds for divorce: adultery, physical cruelty, desertion, and mental cruelty, seemed quite out of date. Nofault was very much in keeping with judicial trends toward individual rights in decision making as expressed in the areas of privacy,'° the right to die,' and the rights of the mentally ill to reject civil commitment. 2 It was also in tune with significant increase of women in the workforce and the misconception that women could now support themselves as well as men could.
The basic flaw in the no-fault model is that individuals are rarely on an equal economic footing in marriage when children enter the equation. Where there are children, one of the partners must drastically cut their participation in the workplace. 3 That partner is most often the mother. She may continue to work but most often cannot compete for the highest paid jobs that require more than a forty hour regular work week. If she stays home with the children, her earning potential dissipates by the year. No fault divorce made divorce easier for both mothers and fathers, but it particularly favoured fathers by taking away the bargaining chip that was the mother's greatest asset under the fault system. Most American divorces under the fault system were not actually contested, but negotiated. To obtain freedom a man had to make a generous economic settlement for his wife and children.' 4 No-fault, as it developed, following the California model, gave the right of unilateral divorce, with no defense or power left to the dissenting partner.
Unilateral divorce, the no-fault model, may be fair for partners who have no children, but it usually produces severe economic hardship for the economically weaker parent, who is most often the mother. Lenore Weitzman claimed that within the first year after divorce, divorced men experience an average 42 per cent rise in their standard of living, while the standard of living for divorced women and their dependent children declines an average 73 per cent.'" Although the disparity may be less dramatic over time, as women re-partner and men acquire new commitments, the imbalance between the financial circumstances of men and women after divorce has been confirmed in world-wide studies. 16 Since children most often live with their mother after divorce, they will live with the parent who is economically disadvantaged and will therefore be economically disadvantaged themselves.
Post No-Fault Property Division
Theoretically, the egalitarian foundation of no-fault divorce does not have to apply to property division, spousal support or child support. There, social reality and common sense could dictate that fair, rather than equal, treatment would mitigate the adverse economic impact on mothers and children. In fact, property division, spousal support and child support have all been severely curtailed in the no-fault era. 7 This reflects a legislative and judicial movement away from fault, the bargaining chip of the previous era, but also a movement toward equal treatment, without regard to economic reality. California led the way by removing fault as a factor in property and support awards as well as grounds for divorce, and by repudiating any gender-based differences in determining these issues. Arnold,' 9 The rule drawn from cases hereinafter cited is that the greater the offense, the larger the proportion of the community property that must be awarded to the innocent spouse... It obviously follows that where the divorce is granted on the more heinous grounds of adultery as well as for extreme cruelty the amount awarded to the innocent party should be greater than if granted on the ground of cruelty alone.
"
The post no-fault division in California is quite different. Adhering to the strict principle of equal division of property, the main property to be divided in most cases is the family home. In the five years following the introduction of no-fault divorce the number of court orders to sell the family home rose from one in ten to one in three. 2 The momentum in most states following the elimination of fault as the basis for divorce, is to eliminate it as a consideration in property division as well. Eighteen states lead this trend by expressly excluding no-fault from consideration in distributing property, while ten states are silent on the issue.
2 2 Following the elimination of fault as a rule in dividing property, the states were left with no clear standards to follow. There is a good deal of controversy among family law scholars as to whether a community property (equal division), or an equitable (according to standards of fairness) model produces the best results for mothers and children following divorce and the issue is still unresolved in many states. 22 Politically, there is a push toward equal division since it clearly represents an equal rights position. Equitable distribution, however, cuts down the rigid mandate of equal division and allows the needs of mothers and children to be addressed. The Uniform Marriage and Divorce Act, offered by the National Conference of Commissioners on Uniform State Laws, sets forth in gender-free language, equitable factors that may be considered: 'the age, health, station, occupation, amount and sources of income, vocational skills, employability, estate, liabilities, and needs of each of the parties, custodial provision, whether the apportionment is in lieu, of or in addition to maintenance, and the opportunity of each for future acquisition of capital assets and income'."
Post No-Fault Alimony and Child Support
It is with alimony and child support that the mothers and children have suffered the greatest economic consequences of an equal rights orientation and its carry-over into judicial attitudes. Alimony has never been legally restricted to mothers. 2 5 A divorced wife with no children (at home or grown) would have rights as well as divorced wives who were also mothers. Legislative and judicial guidelines, however, before and after no-fault, considered the existence of children, at least when they were small, as a factor inhibiting the mother's ability to support herself, over and above the issue of child support. Before no-fault, the presence of children in a marriage gave more credence to the concept of life-long support.
Following no-fault there has been a relentless trend toward no alimony at all or short-term alimony for rehabilitative purposes, as opposed to life-long alimony. This trend does not consider whether the wife is raising small children. Some states specify the uppermost length of alimony; usually one or two years, and a few states severely restrict the conditions under which it may be granted at all. Indiana, for instance, allows alimony only for a 'physically or mentally handicapped spouse'." Although most wives did not receive alimony prior to nofault, 27 the percentage had fallen to 16 per cent in 1981 according to the US Census. 28 Judges too often take the unfair and inaccurate position that because the law is encouraged to treat women equally, women can support themselves equally as well. This may be a fair assessment for couples where there are no children, but for marriages with children this does not reflect social and economic reality. In most marriages the mother must curtail or terminate her market activity to accommodate the needs of children. Following divorce she is given even more child rearing responsibilities as a single parent. A divorced woman is not likely to make up the economic ground she has lost. 29 Child support awards have also suffered from the erroneous assumption that mothers can support themselves as well as fathers following a divorce. Between 1978 and 1981 child support awards nationally dropped by 16 per cent, and between 1983 and 1985 they dropped by another 12.4 per cent. 3 " On the positive side, there has been a concerted national legislative effort, in the Family Support Act of 1988,1 to legally pursue non-paying fathers, who make up more than half of all divorced fathers. 3 2 This has been assumed not simply for the sake of aiding mothers and children injured by divorce, but to ease the burden on the government, which must provide basic support to victims of divorce.
CHILDREN FIRST
The rapid rise in divorce and the resulting negative social consequences have stimulated many ideas for another round of divorce reforms. Few seem willing to roll back the no-fault laws and re-introduce fault as a factor in obtaining a divorce or in property division. A more attractive idea, which deals directly with the party hardest hit by divorce is a 'children first' principle which considers first of all the continuity of lifestyle of the children in matters of property division and support. 33 The first step in implementing a 'children first' principle would be to rethink our unitary concept of divorce and instead divide marriages which end in divorce into at least two categories: those where there are children (at home or grown) and those where there are no children. Marriages where there are children from previous marriages will become a subset of marriages with children, with separate rules which recognize the variety of parental obligations involved. Marriages with children will have distinctly different property and support arrangements, concerned primarily with maintaining the continuity of lifestyle and well-being of the children. 34 In marriages where the children are grown, the partner who has provided the majority of caregiving and is in a weaker economic position will be equitably (not equally) compensated. This will most often be the mother.
The well-being of children is one of the factors considered in states which maintain an equitable division of property (not so in equal division, community property states), but it is not mandated as the first and primary factor. This leaves too much discretion to individual judges who can become caught up in the competing rights of the parents or the father's resources as the primary concern. 3 A children first approach will work best for mothers as well as children since their interests are most often tied to their children's, becoming the custodial parent in about 90 per cent of the divorce cases. 36
CUSTODY: THE ABOLITION OF MATERNAL PREFERENCE
The move toward no-fault divorce and property settlements in the great majority of American states was based on the egalitarian assumption that women, even as mothers, are as capable of supporting themselves as men are; the move away from a maternal preference toward joint custody was based on the egalitarian assumption that fathers are interchangeable with mothers in parenting. Both of these legal reforms were passed quickly, state by state, with little or no research regarding the potential effect on children. These models met the states' desired criteria of equal treatment before the law between a man and a woman, but they failed to consider that mothers and fathers are not 'similarly situated' 37 with regard to parenting and they failed to carefully consider the best interest of the third party, the child.
The maternal preference, or tender years doctrine, is an evidentiary presumption under the best interest principle. The best interest of the child is the rule in awarding custody, while the tender years presumption directs the court to assume that the child's best interests are served by remaining with the mother unless there is substantial evidence to the contrary. 38 The age constituting 'tender years' has been left to judicial discretion, with the teen years usually considered the upper limit. This presumption was adopted by courts in almost all jurisdictions by the end of the nineteenth century. 39 In the 1970s and 1980s, on the heels of nofault divorce legislation, most states rushed to eliminate the maternal preference presumption. Currently only seven states give mothers an automatic preference through case law.' Many states rewrote their statutes regarding custody to present a gender neutral standard. In California, the law was changed in 1973 from a standard favouring maternal preference to custody 'to either parent according to the best interests of the child'. 4 "
Best Interests Standard
For most states, the abolition of the presumption in favour of mothers as the best custodians for young children has left only the vague 'best interests of the child' guideline. Our society lacks any clear-cut national consensus on what the best interests of the child are, 42 and the judge must make a determination usually based on a confusing legislative laundry list of factors to consider. 4 " Not only does this make it difficult for the judge to make a decision, it encourages litigation, since the determination is unpredictable.
Joint Custody Rule
A solution to the problem of choosing between legally equal parents was pushed by newly formed fathers' rights groups: a presumption in favour ofjoint custody.' In 1980 California again amended its Family Law Act to create this presumption, 4 ' giving it equal footing with sole custody. With this amendment came a push toward required mediation in any custody dispute and the rule that joint custody could be judicially imposed against the wish of one parent. 46 By 1988 thirty-five states followed California's lead, initiating some form of joint custody law, although not necessarily imposing it on one protesting party. 4 7 The experience in California, however, fell short of expectations. Joint custody too often became a bargaining chip where the husband threatened to ask for joint custody unless the wife agreed to drop demands for spousal support, or some other property right. Where joint custody was imposed it was found that the children most often live with their mother while the father is paying little or no child support. 4 8 In 1989 it was demoted as a presumption in California, becoming just one option with the agreement of both parties. 4 9 Primary Caretaker Standard While joint custody does not appear likely to become a widely accepted substitute for maternal preference in determining custody disputes, the concept of the primary caretaker is gaining many followers.
0 The primary caretaker is the parent who has looked after the majority of the everyday tasks of feeding, clothing, and general maintenance. As David Chambers, noted proponent of this theory has explained it: 'They should define the primary caretaker as the parent, if there is one, who has performed a substantial majority of the caregiving tasks for the child that involve intimate interaction with the child.'
5 ' The primary caretaker theory is appealing because it theoretically treats the parents equally, although in fact, the mother turns out to be the primary caretaker in most cases. 52 It is so appealing that it has won the status of a legal presumption in at least two states, Minnesota, 53 and West Virginia, where the court declared in Garska v McCoy: 'Where the primary caretaker parent achieves the minimum, objective standard of behavior which qualifies him or her as a fit parent, the trial court must award the child to the primary caretaker parent'.
5 4 A study of appellate court decisions in 1982 showed that the idea of the primary caretaker has certainly caught on in determining custody disputes. A preference for the primary caretaker was second only to a stable environment in the initial determination of custody. An automatic preference for the mother was a factor cited far less frequently than a preference for the primary caretaker. 5 The primary caretaker presumption has, however, been subjected to severe scrutiny by Ziff, 6 who questions its suitability as a guide to predicting what may be in the best interests of the child in the future.
Mothers v. Fathers
A primary caretaker preference is presented as a gender-free alternative to 'maternal preference'. Parenthood, however, is a situation in which men and women are clearly not 'similarly situated' biologically. 57 Nor are they similarly situated in terms of social reality. Biologically, the indisputable fact is that mothers give birth as fathers do not. The facts that are in dispute are whether mother and father are similarly situated following birth. Until recently, there was little dispute among scientists that the mother-child bond in young children (under five) was the focus of the young child's existence and that separation from the mother would cause severe negative effects in the way that separation from the father would not. Margaret Mead expressed the views of a generation of social scientists who looked at mothers and fathers across cultures:
.. we should phrase the matter differently for men and women -that men have to learn to want to provide for others, and this behaviour, being learned, is fragile and can disappear rather easily under social conditions that no longer teach it effectively. Women may be said to be mothers unless they are taught to deny their child-bearing qualities. Society must distort their sense of themselves, pervert their inherent growth-patterns, perpetrate a series of learningoutrages upon them, before they will cease to want to provide, at least for a few years, for the child they have already nourished for nine months within the safe circle of their own bodies. 58 In the spirit of critically examining long-held beliefs regarding differences between men and women, mother and father roles have received a great deal of attention in the past two decades. The thrust of the research which questions gender differences is not that the motherchild bond is the same as the father-child bond in our culture, but that, under different social circumstances, a father could take the role of the mother. 59 Even among those researchers who believe fathers could act as mothers, few, if any, believe that there are no differences between fathers and mothers in their response to children." 0 They differ on what those differences are, and how important they may be. For instance, one team of psychologists, Park and Sawin, observed fathers feeding their threeyear-olds. They observed that fathers respond to their infant's cues by adjusting the pace of feeding or the intensity of play -just as mothers do. They also observed that they rarely use this skill. When asked to demonstrate their competence for a researcher, fathers performed well, but under normal circumstances, most yield caretaking responsibility to their wives."1 This is by no means the opinion of all scientists, many of whom believe there are biological differences, hormonal and otherwise, which prepare women for giving birth and promote their strong interest in mothering. For Freudian psychologists the mother-infant attachment is still the most important relationship in the infant's life. Freud said that it was 'unique, without parallel, established unalterably as the prototype of all later love relationships'. This scientific controversy has confused judges and added momentum to the drive for gender neutral laws. As the New York Family Court concluded in Watts v Watts, 63 that 'the simple fact of being a mother does not, by itself, indicate a willingness or capacity to render a quality of care different from that which the father can provide and that scientific studies show that the essential experience for the child is that of mothernig, regardless of who is performing the mothering function'.6
But this scientific controversy assumes that men may wish to act like mothers whereas in fact women already are mothers and in the great majority of households perform the mothering functions. Even when women work outside the home, as they do in increasing numbers, they still perform far more of the child care functions than do fathers. 65 Regardless of the merits of the scientific argument that fathers can, in the right circumstances, be turned into mothers, the social reality is that mothers are already mothers. It is surely in the best interests of children to recognize this social reality and guarantee the continuity of care which will be most protective of young children.
The maternal preference has another significant advantage over a primary caretaker standard. In a society where most mothers work because a father's salary cannot support a family, 66 and almost all mothers work following divorce in order to survive, the identity of the 'primary caretaker' may not be clear. The actual physical caretaking of children may be, by necessity, largely in the hands of a paid caretaker, either inside or outside the home. Although, according to all studies, the mother still performs most of the caretaking tasks, 67 this may not be immediately obvious to a judge. There is, in fact, evidence that many judges are critical of working mothers 68 who no longer play the full-time caretaker role. For instance, the father is likely to get more parenting credit for taking the child to music lessons or to the doctor's during the daytime than the mother is for performing all the other parenting functions, but not spending the day with the child. In proportion to what is traditionally expected of mothers and fathers, the father has performed more caretaking duties and the mother fewer. With a primary-caretaker standard this could lean the decision-maker unfairly toward the father.
There are, of course, cases where the father is indeed the primary caretaker and the more nurturing parent. However, a maternal preference is a rebuttable presumption that will give way to a preponderance of evidence that demonstrates that the father has in fact been the primary caretaker and that it would be in the best interests of the child to continue this relationship. Presumably, only fathers who really function in this way will attempt to rebut the presumption, holding down the number of cases that are actually litigated.
Custody Blackmail
The abolition of the legal presumption in favour of mothers has had serious negative effects which are not immediately apparent in looking at custody statistics. 6 9 With the application of no fault standards to property settlements, the resentments that used to be released in property disputes, now often find their vent in disputes regarding the custody of the children. Foster and Freed refer to the prevalence of 'custody blackmail'.
7
" Under a standard which declares both parents equal, and offers the loose best interest guideline, the mother can realistically be threatened with the loss of custody of a small child by a father who has no real desire for custody, but uses the threat as a way to avoid property, spousal support, or child support responsibilities. 7 To avoid a custody contest, the frightened mother may agree to an unfair economic arrangement which will result in a lowered standard of living for herself and her children. This is certainly not protective of the rights of children. The imposition of the primary caretaker preference will not solve this problem. Unlike the maternal preference, which puts the burden on the father to prove that he is indeed more fit, the primary caretaker preference forces the mother (and the father) to compete for the preference. Where judicial discretion is paramount as it is in deciding between competing parties, the likelihood of litigation increases. Here also, as with a pure best interest standard, the threat of litigation can intimidate the mother, again leading to custody blackmail, which results in a lowered standard of living for mother and children.
Finally, custody is not an issue of equal rights between a man and woman, but rather of the competing needs of three parties: man, woman and child. In this, as in all areas of divorce where there are children, the needs of the child should come first. This is already expressed in most jurisdictions by a commitment to the 'best interest of the child'. A reintroduction of the 'maternal preference' presumption will best satisfy the child's interest.
THE MARKETPLACE AND MOTHERHOOD

The Limitations of Title VII and the EPA
Title VII of the Civil Rights Act of 1964 was not originally intended to include women, but rather to eliminate employment discrimination against Blacks and ethnic minorities. An amendment which included sex was added almost as an afterthought. 72 Although Title VII and the Equal Pay Act of 196313 represent the major legislative weapons in women's fight for an equal position in the marketplace in America, it is clear, more than twenty-five years later, that they fall far short of that goal. 74 These laws fit the equal rights model, but they fail to take into account the realities of women's work patterns. Except for the issues of pregnancy discrimination and maternity leave, the concept of motherhood or even the words children or family are very rarely, if ever, mentioned in judicial opinions or legislation relating to the workplace.
Title VII mandates that an individual's sex (gender is the more recent term), race, colour, religion or national origin shall not be grounds for discrimination in hiring, discharge, compensation, and terms of conditions of employment. 7 " Basically, Title VII mandates that women and minorities be given equal opportunity to compete with white males in matters relating to employment and the EPA directed that they receive the same compensation as white males when they perform equal tasks. 76 Until recently, the Supreme Court liberally interpreted Title VII to the advantage of women and minorities. 7 7 Although the law was narrowly written, with no provision for affirmative action, the court allowed, with restrictions, the development of this important tool. The judicial successes of Title VII, however, mask the fact that women are still doing very poorly in the marketplace compared with men. In 1956 a full-time working woman earned sixty-three cents to every dollar earned by a man. In 1986 the figure was sixty-four cents. 8 ' There have been slight fluctuations during these thirty years, but by and large the wage gap has proved stubbornly intractable.
The most important change in the workplace is not that women are entering male dominated occupations, but that women are entering the workforce in unprecedented numbers, 2 and that most of these women are working in female dominated occupations. Employed women are clustered into four industry groups with almost seventy per cent in services and retailing and state and local government. 8 3 As the economy shifts from a manufacturing to a service base, most of the newly created jobs have gone to women. What these jobs have in common is that they are generally lower paying and less well benefited 84 than jobs in the manufacturing sector. Therefore the wage gap persists.
Title VII and the EPA have been fairly successful tools for breaking down the barriers to male professions and attaining equal pay and promotions once inside, but they have been nearly useless in dealing with the low pay inequities of female dominated occupations. Title VII focuses on individual discrimination in hiring, not institutional inequities in setting pay. Employers do not often discriminate against women when they hire retail clerks, word processor operators, or nurses. They do however, offer them lower pay than male dominated occupations with similar skill. As discussed below, the courts have interpreted this wage setting as outside the range of protection of Title VII. 8 5
Integration Theoy and Comparable Worth
There are two prominent theories on how to tackle the problem of low pay in female-dominated occupations. The first is the integration theory. According to this theory, if the discrimination barriers to male occupations are removed, women will pour into male occupations. The consequent shortage of workers in female occupations will force the wages up, luring men into the jobs formerly held by women. With this free market approach, the distinctions between male and female occupations will fall naturally. 8 6 In spite of Title VII and its expansion into affirmative action this has not occurred. 87 The great majority of women have not entered male occupations and remain rooted in the low paying female occupations. Although more women have entered male occupations, even larger numbers have entered female occupations and the occupational profile has changed little.
The second approach to solving the problem of the persistent low wages of female occupations is to focus on elevating their low wage base rather than trying to equalize the gender make-up of the occupations. This theory has become known in America as comparable worth or pay equity. Title VII has made some inroads into integrating the work force, but there are strong reasons why most women still choose women's occupations. The largest increase of new recruits to the labour market since 1970 has been mothers. In 1970 only 27.3 per cent of women with children under the age of three was in the workforce; in 1985 it was more than 50 per cent. 8 " Female dominated occupations provide some of the conditions that make the work lives of mothers (or fathers who are the primary caretakers) possible. For the most part they provide, as male dominated occupations often do not, regular hours, little or no overtime, and the ability to leave and return to accommodate pregnancy or the needs of children. 89 There are more of these jobs closer to home and daycare.
Comparable worth, or pay equity, the popular American woman's issue of the eighties, represents a serious shift away from the integrationist goal of the seventies. It is based on a realization that, for whatever reasons, (certainly motherhood prominent among them), most women will continue to work in women's occupations rather than move into male occupations. Therefore, these occupations must be forced to pay a fair wage. The idea is technically complex, but the basic concept is that employers can and should pay wages according to the intrinsic value of a given job rather than market or other forces. The Supreme Court, in the City of Washington v Gunther, 9 " defined comparable worth as a theory under which plaintiffs might claim increased compensation on the basis of a comparison of the intrinsic worth or difficulty of their job with that of other jobs in the same organization or community. 9 ' This theory is different from the EPA's 'substantially equal' work doctrine, which the Supreme Court interpreted in Corning Glass Works v Brennan 92 as occurring when an employer pays unequal wages to male and female employees for equal or substantially equal work requiring equal skill, effort and responsibilities under similar working condition. The EPA, therefore, offers no relief for adjusting wages between jobs that are very different in nature. Comparing a maintenance person, for example, wth a secretary is beyond the legislative vision of the EPA.
Title VII, a far broader Act, for a while seemed to hold more promise to comparable worth advocates. There are two theories available to a plaintiff in proving a Title VII case: disparate treatment and disparate impact. Under a disparate treatment analysis, 'the employer simply treats some people less favorably than others because of their race, color, religion, sex or national origin'. 93 Proof of a discriminatory motive or intent to discriminate is critical to a disparate treatment claim, although in some situations it may be inferred from the mere fact of differences in treatment.
9 4 By contrast, the disparate impact theory is not concerned with an employer's intent, but, rather, focuses on the effects of an employer's practice. 95 Disparate impact occurs when an employer relies on a facially neutral practice that has a disproportionately adverse impact on members of a particular protected group. 9 6 Thus far, attempts to force the courts to accept comparable worth as gender-based discrimination under the protective umbrella of Title VII have failed. The Supreme Court in the 1981 Gunther decision distinguished comparable worth claims from other claims of intentional discrimination which are actionable under Title VII and decided the case under other than a comparable worth theory. 97 Justice Brennan particularly noted that the Court had not decided whether a comparable worth claim is sufficient to establish a prima-facie case of sex discrimination. 98 To date they have still not decided, leaving the issue for the lower courts to struggle with.
The lower federal courts have been distinctly unsympathetic to comparable worth. For a brief period a Washington State District Court judge, Judge Tanner, gave hope to comparable worth proponents when he found that the existence of wage disparity, as evidenced by the job evaluation study of 15,500 male and female employees in Washington State established a prima-facie case of wage discrimination under either a disparate treatment or a disparate impact theory. 9 9 The Ninth Circuit Court of Appeals, however, overturned the district court's ruling two years later. The reversal was on several grounds but the prominent theme that pervaded the decision was that wages that are set by the marketplace are not necessarily discriminatory on either a disparate treatment or a disparate impact theory."' 0 The court held: Absent a showing of discriminatory motive, which has not been made here, the law does not permit the federal courts to interfere in the market-based system for the compensation of Washington's employees."' Other federal courts have followed a similar line of reasoning; it is not enough to demonstrate that employees of different genders receive different compensation for comparable work of equal intrinsic value. Rather, a plaintiff must show that there was intentional discrimination in the wage-setting. ' 03 A showing of comparability accompanied by wage disparities is never enough unless accompanied by additional circumstantial evidence of employer's discriminatory conduct. One court ruled that female workers are permitted to seek employment in higher-paying job classifications, and wage disparities; therefore, must reflect the relative market value of the jobs. The courts are correct in their analysis that Title VII was not intended, nor can it be stretched, to cover the fundamental problem of persistently low wages in female dominated occupations. In fact, as noted, it was not originally drafted to cover the problems of women at all. 105 Title VII is based on a free market model of individualistic liberty that presents the view that if the impediments of discrimination are knocked down men and women (as well as minorities) will be able to compete on equal footing. This equal competition will promote job integration' 0 6 so that women and minorities will no longer be segregated into low paying, limited clusters of jobs. With fewer women available, the former women's occupations will be forced to raise their wages, thereby attracting both men and women.
The concept of comparable worth is in direct opposition to the concept of individualistic liberty put forth by Title VII. V O 7 Comparable worth offers a non-competitive model of fairness or equity, achieved not through competition with men in men's occupations, but by elevating the depressed wages of women's occupations. Implicit in the argument (although rarely mentioned) is the recognition that most women are not going to push to integrate male occupations. The free market model of Title VII severely limits the ability of the courts both in finding discrimination as the basis of depressed female wages and in imposing changes in the wage structure. Unless intentional discrimination can be proved under a disparate treatment theory, the courts must recognize a free market wage setting defence. Even if intentional discrimination were found, the court, following the lead of Gunther, would be unlikely to generalize their finding to support an institution-wide re-classification system, but would most probably limit their ruling to adjusting that specific job classification.l°8
Arguably, it is the role of the legislature, not the court, to initiate reforms which have a widespread effect on the marketplace. In fact, the idea of tampering with the so-called free market' 0 9 in order to achieve fairness is already prominent in the American system. Historically, Congress has intervened in the marketplace by setting the minimum wage, legislating child labour laws, guaranteeing collective bargaining, and passing such acts as the Fair Labor Standards Act."' In the case of comparable worth it is the appropriate role of Congress to rectify the severe limitations of Title VII and the EPA. Since 1982 the House of Representatives has compiled voluminous testimony and congressional representatives in both houses have introduced bills on the subject during every session."' The Reagan administration, however, following the lead of the private sector opposition, became increasingly hostile to the concept. In 1985, the Reagan-appointed Civil Rights Commission voted to reject comparable worth as a remedy for sex bias in the workplace and two months later the Equal Employment Opportunity Commission voted unanimously to reject 'pure' comparable worth cases where there was no evidence of intentional discrimination." 2 In the absence of a congressional model, states have increasingly taken strong steps toward pay equity. By 1987, ten states had implemented some form of pay equity policies. 3 and twenty-eight states and 166 localities had begun comparable worth studies."' A pay equity policy is defined as a compensation goal of equal pay for work of comparable value for state employees. These policies have been promoted by the governor, the legislature, public employee unions and women's interests groups. Their enactment has sometimes come about through state or local legislation and sometimes through labor union negotiations. 15 So far their reach has been limited to public sector jobs.
Among states, Minnesota has most completely adopted and implemented a comparable worth scheme for public employees." 16 Its experience serves as a model to others. In 1984 it passed a State Employees Pay Equity Act and in 1985 a Local Government Pay Equity Act. The process clearly revealed the depth of the connections between jobs and gender. Ninety per cent of the employees eligible for pay equity increases were working in thirteen occupations: secretaries, other clerical employees, teacher aides, other school aides, cooks, other food service employees, non-nursing medical employees, nurses (RN, LPN), social services employees, library employees, city clerks, clerk treasurers, and liquor store employees. The great majority of workers in these jobs were women."' Although some of these jobs received healthy boosts in pay following reclassification, the spectre of financial doom that had been predicted by comparable worth opponents did not materialize in Minnesota. There was some variation between counties, but the average cost of implementation was 2.6 per cent of the county's payroll." 8 Comparable worth is a critical strategy in closing the wage gap between men and women workers. It addresses the real pattern of women's work lives. One of the major reasons that women continue to work in female occupations is that most women at some time must balance the duties of motherhood and work," 9 and often choose jobs which make this balance easier. These choices are for the benefit of children as well as mothers. It also addresses the fact that employers have exploited this choice 'n the past and paid women less than a fair wage. Title VII allowed this practice to continue since Title VII gives women an equal opportunity to compete for higher wages in men's occupations, but women are given no relief if they remain in women's occupations. Relief will be obtained only through strong new comparable worth legislation both at the federal and state level, eventually embracing both public and private sector jobs.
Part-Time Workers
The special demands of motherhood are most clearly evident among female part-time workers.
2 ' The part-time workforce is made up largely of women, most of whom are primarily responsible for the care of their children.' 2 ' In 1983 the Department of Labor noted that the 'general profile' of part-time worker was that of a woman with school-age children who was married to a full-time worker. 22 Approximately onequarter of working women work part-time, but they represent about 70 per cent of the part-time workforce.
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In addition to the fact that the majority are women, part-time workers have at least two major characteristics in common. They are paid significantly less than full-time workers on a pro rata basis, 24 and they are distinctly clustered in wholesale and retail trade and service sectors in which full-time workers tend to be poorly paid. 25 Most often they represent female enclaves within female occupations, sharing the experience of depressed wages that is the product of sex-based occupational segregation. In addition to earning less, part-time workers within these female-dominated occupations tend to have even less status and receive fewer benefits than full-time workers.' 26 A 1982 study found that only 18.59 per cent of part-time employees received health insurance, as compared to 74.3 per cent of full-time employees. 27 If part-time womnen workers were taken into account, the wage gap between men and women would be significantly wider than it is now reported. 128 However, while feminists and unions have recently devoted their attention to raising the wages of female dominated occupations through a comparable worth analysis, very little notice has been given to reforming the low wage, underbenefited structure of part-time work.
One of the explanations for the lack of attention to part-time work may be that part-time work for women is perceived as a second income, a pin money job for mothers. This perception, however, belies the economic reality of the changing wage structure, where a single wage very often can no longer support a family. 129 It also does not take into account the current reality of divorce, 30 which means many part-time workers are single parents and sole breadwinners. For some women the inadequacy of childcare forces them to work part-time when they would choose full-time jobs. A second explanation is that it is only recently that feminists and unions have moved away from the integrationist model of Title VII and realized that the solution for all women will not be to join male occupations.' This acceptance should now extend to the concept of part-time work.
Title VII and the Equal Pay Act present even more limitations for reforming the part-time wage structure than they do for raising the depressed wages of full-time women workers. As discussed above, the EPA prohibits payment of lower wages to women who perform work 'substantially equal ' 3 2 to work performed by men in the same establishment.' 3 1 Most part-time women workers are working in female-dominated occupations where it is far more likely that they are receiving proportionally lower wages for 'substantially equal work' performed by other women, working full time, not men. This is not actionable discrimination under the EPA. If, in fact, a woman can present a prima-faie case that she is receiving lower wages for 'substantially equal work' performed by a man, she still must face the affirmative defences on the part of the employer that are allowed by the EPA. These specify that unequal pay is authorized if the disparity is the result of (1) a seniority system, (2) a merit system, (3) a system measuring earnings by quantity or quality of production, or (4) if the disparity is based on any factor other than sex.' 34 Under this fourth affirmative defence, the Department of Labor issued guidelines which presumptively excluded employees who work twenty or fewer hours from the protection of the EPA.135 This fourth defence has been the subject of a great deal of controversy, 3 ' particularly as to how the EPA is to be integrated into a broader Title VII claim. The most recent Supreme Court decision on this issue, County of Washington v Gunther, however, incorporates the four affirmative defences of the EPA into Title VII.
3 7 This leaves little hope for the part-time worker of fewer than twenty hours per week who wishes to establish a claim under the EPA or Title VII.
A comparable worth analysis under Title VII also presents particular problems for part-time workers. Traditional comparable worth analyses evaluate all full-time job classifications for both men and women workers in terms of factors such as knowledge, skill, mental and physical demands, etc and compares the wage rates. Comparing the jobs of part-time workers with other part-time workers is unlikely to bring relief since the great majority will be other women workers in similarly wage depressed jobs. In order to bring relief, part-time workers must be considered a subset of the full-time job grouping in which they work (if there is one). Even if this concept were established, part-time workers face, the same rejection by the courts that full-time employees have experienced.
For the reasons discussed, 9 the EPA and Title VII are not likely to bring relief through the courts for part-time workers. A better solution is legislation in which part-time work would be considered as a discrete part of a pay equity law. There is some legislative precedence for seeking equity with full-time workers. Congress has established pro-rated health benefit plans for federal employees,' 4 0 and in 1978 Congress passed the Federal Employees Part-time Career Employment Act of 1978.'14 The Act required every federal agency to set annual goals and timetables for establishing part-time career employment positions within the federal civil service. In the eighties the interest and initiative in this issue has flagged, however, and little or no commentary appears on the subject.
Part-time work that is fairly paid and benefitted could provide an attractive solution for mothers, children, employers and society. Mothers benefit because it would allow them to earn a decent wage while better managing the obligations of family; relying less on the vicissitudes and expense of paid childcare. Children benefit because they would have more access to their mothers and society benefits because the children's welfare is being looked to. Employers could benefit also by having access to well-qualified employees who might otherwise stay out of the workforce entirely.
THE MOMMY TRACK
While the huge numbers of part-time women workers in female occupations have largely been ignored, there has been a growing interest in initiating a voluntary part-time track in male dominated occupations; this concept is sometimes referred to as the 'Mommy track'. 42 Many women have come to realize that motherhood and the male career model are often not compatible. Rather than considering it their personal problem, women are now seeking a social solution to what is in fact a social problem. Proposals have been put forth for a reduced load work week, combined with delayed or deferred career timetables. For a woman attorney, for instance, this could mean a thirty hour (rather than a fifty to sixty hour) work week, and an indefinitely deferred partnership decision. 4 3 She would have the option of re-joining the fast track when her child-raising responsibilities diminished.
Many feminists fear this is walking straight back into the special preference trap. By acknowledging that women need special consideration to handle motherhood, opponents of the 'Mommy track' feel that women unnecessarily take themselves out of the male competitive game. They become second string players, not likely to reach the top of their profession. There is also concern that employers will refuse to hire them at all since they require special arrangements and do not carry a 'full load'." For many women, however, the choice is not between getting to the top or working part-time. The choice is between working part-time or dropping out of the profession entirely. Once a player drops out of a professional, male dominated occupation, such as law, medicine or academia, the chances of re-entry anywhere close to the same level are slim. Having the option, but not the compulsion, to take a slower track can only enlarge the range of choices available for women, especially in the professions.
In the 'Mommy-track' controversy, as with others dealing with equal treatment versus special consideration, the well-being of the third party, the child, is rarely addressed. Surely it is better for a child if the mother works thirty rather than sixty hours a week. Surely it is better for a society to acknowledge this and to encourage employers to create career tracks that are not simply to accommodate women's differences, but are to support families. Fathers could be eligible for these tracks as well, avoiding the equal protection issue. This is not an issue like custody where one must lose if the other wins. In fact, however, it is far more likely that women will take advantage of these tracks more often than men since women remain the primary caretakers.' 4 5 The creation of part-time career tracks in male dominated professions will not come about through Title VII suits. Title VII in fact endorses the current male model of the workplace and offers relief only for those who are wrongfully barred from joining it. In the public sector, legislative initiatives such as the Federal Employees Part-time Career Employment Act of 197846 may be expanded to include high-level management. In the private sector it will require sustained efforts on the part of organized women (and interested men) to create and institutionalize career paths that work for mothers or fathers and their children.
MATERNITY/FAMILY LEAVES
The great majority of recent arguments which pit equal consideration against special consideration in the workplace have focused on the specific act of birth, not only because that is the one issue in which there is a clear-cut physical difference between men and women which has implications in the workplace, but because, according to many feminists, it is the only incidence in which men and women differ in the workplace. Equal rights advocates attempt to minimize this difference by claiming that it is just another short-term disability.' 4 7 Congress has adopted the disability theory with the Pregnancy Discrimination Act of 1978.148 This law requires employers to make available to pregnant women only what they make available for men with short-term disabilities. This varies widely from state to state.
To treat pregnancy as a short-term disability is a mistake for both mother and child. First, it takes no notice of the baby, which should have the right of access to its mother during its first weeks.'
49 By refusing to consider the needs of children at birth as a workplace issue, the pattern becomes set to ignore the needs of children at all stages of their development. Childcare, flexible hours, and family sick leave become individual problems not recognized social problems of the workplace. Second, by reducing the significance of childbirth to a disability, the rights of the mother as well as the child are curtailed. Short-term disabilities are not handled in a manner that accommodates the effects of pregnancy. Benefits are usually for a few weeks in duration, and beyond that the right to return to the same or equivalent job is cancelled.
5 ' Childbirth requires an absence of several months for the well-being of both child and mother, but this is often only available at the expense of an assured level of income maintenance, which is also needed.' By reducing the motherhood issues in the workplace to a short period and defining it as a disability, the employer is freed from considering any other employment issues related to motherhood. Disability policies do not include family illness or family emergencies within their scope.
Considering pregnancy as a short-term disability is once again yield-ing to a male model of the workplace."' This is surely to the employer's advantage since the cost of disability benefits are far less than those of a continuing family support programme. It is true that historically, employers used pregnancy as an excuse to keep women in low level jobs or to force them out of the workplace entirely. Less than thirty years ago many employers would not hire married women, or would not hire married women with children. If a woman became pregnant her choices were limited. Most often she was expected to quit, and if she did not, she was fired. 3 Many states had mandatory leave policies that were unrelated to their ability to work. If a woman insisted upon returning to work after childbirth, her hospital costs were not covered by medical insurance, her maternity leave was not covered by disability insurance or sick leave and her job was not waiting for her when she returned.' 5 4
The job she returned to, if she were allowed to return at all, would often be one with less responsibility and few advancement possibilities since she was now considered an unreliable worker.
The Pregnancy Discrimination Act amendment to Title VII,155 offers an equal treatment solution which is a limited improvement over old policies. It requires that employers provide for women only the same disability policy that they already provide for men. Very few of these policies are adequate to meet the needs of pregnancy. Most women are entitled to no more than six to eight weeks of pre-and post-natal leave, some far less.
5 6 This can force women to return to work prematurely in order to save their job, possibly endangering their health and the health of their child. With some employers, the woman may not be allowed continuing benefits, such as medical insurance during the time of the leave. Paid leave, when it is allowed, is rarely with full pay, and usually for less time than the total leave time. For women who are a major or sole contributor of family income, this may be an intolerable burden.
7
After two false starts in Geduldig v Aiello 58 and General Electric Co. v Gilbert," 5 9 the Supreme Court in Guerra moved in the correct direction when it endorsed California's maternity leave legislation giving mothers significantly more leave time with job protection than standard disability allowed. 6 It is, however, still a state option, and most states are not likely to be as generous. The Family Leave Act (which has been building up support in Congress for several years, but at this writing has not yet passed),' 6 ' is a mixed blessing. It recognizes childbirth as an event entitled to special consideration, but it provides no form of wage support. 62 An unpaid leave is a desperate burden for many mothers. In addition, the Family Leave Act, in its effort to be gender-neutral, ignores the primary role of the mother in childbirth. Pregnancy and childbirth are not events in which mother and father can participate equally. It is the mother who must recover from the fatigue of childbirth, and it is the mother who breastfeeds the baby, if anyone does. By ignoring the primacy of motherhood at its beginnings, the model is set for ignoring the problems of working mothers as the child grows.
Mothers still have primary responsibility for children most of the time. Unless the conflict of work and parenting is recognized as largely a women's issue, there can be no real understanding of, or solutions to the exploitive nature of female dominated occupations and part-time work. It is women who must lead the battle to re-structure the workplace. It is desirable to design changes in the structure of the workplace which will allow fathers to participate more fully in child raising, but this should be in addition to, not at the expense of, motherhood issues.
CONCLUSION
This brief analysis of the impact of equal rights legislation and judicial decisions in America, argues that this approach has not served American women well. Although it is difficult to make meaningful comparisons with the situation of women in other countries, it may be noted that despite the huge number of women in the workforce, America lags far behind all other industrialized countries in maternity leave, childcare, vacation time and family sick leave policy.16 American women also lag behind their European counterparts in wages compared to men.' 64 Just as it is difficult to compare situations between nations, it is not easy to share solutions. The American experience, however, does demonstrate the logical fallacy of a strictly equal rights approach. In an effort to abolish what they considered to be crippling stereotypes of dependent women, equal rights proponents have pushed for gender neutral laws which have too often made life needlessly difficult for mothers and children. Strictly applied equal rights work to the disadvantage of women in two ways: they deny the biological and social reality of the importance of children in women's lives, and they hold mothers to a male model of competition when they are not in an equal position to compete.
Proponents of equal rights in America argue that fathers as well as mothers share responsibility for children, and therefore children should not be the issue.' 65 This argument fails for three reasons. First, following twenty years of pushing toward joint parenting, American women still carry the major caretaking role (in addition to the burden of pregnancy and childbirth). Second, more than one-quarter of all children currently live in single parent families, and the single parent is the mother nine times out of ten. 166 And third, gender neutral laws adopt the male model of competition in the workplace, and are not, as exemplified by Title VII, responsive to the needs of mothers and children.
While solutions are not obvious or easy, it is possible to suggest a new approach which considers the needs of mothers and children, not from an outdated stereotypic view of feminine weakness or dependence, but from a realistic and pragmatic assessment of what will improve the condition of their modern lives, which include both work and children.
NOTES
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